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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme that the petition was filed. Unless otherw se
indicated, all section references are to the Internal Revenue
Code in effect for the year in issue, and all Rule references are

to the Tax Court Rules of Practice and Procedure. The deci sion
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to be entered is not reviewabl e by any other court, and this
opi ni on should not be cited as authority.

Respondent determ ned for 2001 a deficiency in petitioners
Federal incone tax of $15,408 and an accuracy-rel ated penalty of
$3, 082 under section 6662(a).

The issues for decision are whether petitioners: (1)

Recei ved unreported incone during 2001; and (2) are liable for
the accuracy-rel ated penalty under section 6662(a).

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. Petitioners
resided in McKinney, Texas, at the tinme the petition was filed.
During 2001, Janes Edward Starkovich (petitioner) was a
residential and conmercial painting contractor, and Brenda D anne
St ar kovi ch was a honmenmaker. Petitioners tinely filed their 2001
Federal income tax return.
Attached to petitioners' return was a Schedule C, Profit or
Loss From Busi ness, on which petitioner reported gross receipts
of $32,400 and expenses of $23,658 fromhis painting activities.
Petitioner worked at an apartnent conpl ex owned by Gol den
Leaf, Inc. (CGolden Leaf), perform ng repairs and mai ntenance,
pai nting apartnents, and staining fences in 2001. Col den Leaf

paid petitioner by check for his work at the apartnents. During
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2001, petitioner received and cashed 13 checks from Gol den Leaf.
The checks total ed $85, 097.

During 2001, respondent received a Form W2, Wage and Tax
Statenment, from Labor Ready Central II1l LP reporting that $52 in
wages was paid to petitioner. Respondent also received a Form
1099-M SC, M scel | aneous | ncone, from Metropl ex Design Builders
reporting that $1,450 in nonenpl oyee conpensati on had been paid
to petitioner during 2001.

Respondent issued a notice of deficiency for 2001
determ ning that petitioners had unreported incone of $52,697
fromservices rendered, and determ ning an accuracy-rel ated
penal ty under section 6662(a) of $3,082.

Di scussi on

CGenerally, the Comm ssioner's determ nations of unreported
incone in a notice of deficiency are presunmed correct, and the
t axpayer has the burden of proving that those determ nations are

erroneous. See Rule 142(a); Welch v. Helvering, 290 U S 111

115 (1933). In sone cases the burden of proof wth respect to
rel evant factual issues may shift to the Conm ssioner under
section 7491(a). Petitioners did not present evidence or
argunent that they satisfied the requirenents of section 7491(a),

and, therefore, the burden of proof does not shift to respondent.



A. Unreported | ncone

Petitioner contends that he was involved in a fraudul ent
ki ckback schene involving |lone Morgan (Ms. Mrgan), who works as
a live-in manager for Colden Leaf; her husband, Bob Mrgan; and
his brother, Chester Mirgan. Petitioner alleges that he would
receive a check from Gol den Leaf in an anount greater than what
he was owed for services he perfornmed. In exchange for receiving
the contracting job, petitioner would cash that check and remt
the overage to Bob Mdrgan. Petitioner says he kept track of
these transactions but a fire at his hone on August 22, 2001,
destroyed the records.

Petitioner clains that at the end of 2001 he tried to
termnate his involvenent in the schene, but Ms. Morgan and her
husband told himthat his famly woul d be endangered by the ot her
i ndi vi dual s involved in the schene.

In her testinmony, Ms. Mrgan denied that she was involved in
a ki ckback schenme with petitioner. She stated that petitioner
was paid for services rendered on various projects for ol den
Leaf. \When petitioner conpleted a job, he would submt an
invoice to Ms. Morgan. Ms. Morgan woul d submt the invoice to
M. Yeh, president of Golden Leaf, and M. Yeh would wite a
check to petitioner.

Petitioners have not provided evidence sufficient to refute

respondent’'s determination. The Court finds that petitioners
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have failed to neet their burden and sustains respondent's
determ nation with respect to the 2001 unreported incone.

B. Accur acy- Rel ated Penalty

Under section 7491(c), the Comm ssioner has the burden of
production in any court proceeding with respect to the liability
of any individual for any penalty or addition to tax. Hi gbee v.

Comm ssioner, 116 T.C 438, 446-447 (2001). |In order to nmeet his

burden of production, the Conm ssioner must cone forward with
sufficient evidence indicating that it is appropriate to inpose
the accuracy-related penalty. 1d. at 446. Once the Comm ssi oner
meets his burden of production, the taxpayer nust cone forward
with evidence sufficient to persuade a court that the
Comm ssioner's determnation is incorrect. 1d. at 447.
Respondent determ ned that petitioners are liable for the
accuracy-rel ated penalty under section 6662(a). Section 6662(a)
i nposes a 20-percent penalty on the portion of an understatenent
attributable to any one of various factors, including negligence
or disregard of rules or regulations and a substanti al
understatenment of inconme tax. See sec. 6662(b)(1) and (2).
"Negl i gence" includes any failure to nake a reasonable attenpt to
conply with the provisions of the Internal Revenue Code,
including any failure to keep adequate books and records or to
substantiate itens properly. See sec. 6662(c); sec.

1.6662-3(b) (1), Income Tax Regs. A "substantial understatenent”
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i ncl udes an understatenent of tax of $5,000 or nore. See sec.
6662(d); sec. 1.6662-4(b), Incone Tax Regs.

Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynment if it
is shown that there was reasonabl e cause for the taxpayer's
position and that the taxpayer acted in good faith with respect
to that portion. The determ nation of whether a taxpayer acted
with reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. The nost
inportant factor is the extent of the taxpayer's effort to assess
his proper tax liability for the year. 1d.

Petitioner failed to keep adequate books and records
reflecting his income. See sec. 6662(c); sec. 1.6662-3(b)(1),
| ncone Tax Regs. There is also an understatenent of tax greater
t han $5, 000. The Court concludes that respondent has produced
sufficient evidence to show that the accuracy-rel ated penalty
under section 6662 is appropriate. Nothing in the record
i ndi cates petitioners acted wth reasonable cause and in good
faith. The Court holds that the record supports respondent's
determ nation that petitioners are liable for the

accuracy-rel ated penalty.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be

entered for respondent.




